CLEARINGHOUSE REVIEW
August/September 1993
USING STATE UTILITY COMMISSION REGULATIONS
TO CONTROL THE “UNREGULATED” UTILITY
By: Roger D. Colton

INTRODUCTION
Poverty advocates concerned with utility problems sometimes face client problems involving
service disconnections, deposit demands, late payment charges, and the like from “unregulated”
utilities. These unregulated companies often include both Rural Electric Cooperatives (RECs)
and municipal utilities. More than 1,000 RECs1 and 2,010 local Public power agencies2 exist in
the United States today. These companies provide service to nearly 27.5 million customers.3 By
1977 nearly 20 percent of all electric customers in the country were served either by local public
power agencies or by RECs.4 In addition, municipal water and sewer companies and local water
districts are generally exempt from state Public Utility Commission (PUC) regulations.
The assumption by many is that because RECs are exempt from the jurisdiction of state PUCs,
the regulations promulgated by such commissions are not applicable to actions seeking customer
service protections for REC member-consumers.5 When one takes a journey through the law
which governs the “unregulated” REC, however, one finds that proposition to be totally
incorrect. Indeed, state PUC regulations, while perhaps not directly applicable as an extension of
PUC jurisdiction, are quite useful in establishing appropriate protections for REC customers.
Consider that PUC regulations:
¾ Can be imported as implied terms of the contract between an REC and its customers
under the Uniform Commercial Code (UCC) “usage of trade” or “trade code”
provisions;6
¾ Can set the benchmark for “reasonable commercial standards” under UCC’s “good
faith” provisions for merchants;7
¾ Can set the standard of fairness for determining whether an REC has violated its state
Unfair and Deceptive Acts and Practices (UDAP) statute;8 and
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¾ Can set the standard of care by which to determine whether an REC has acted
“reasonably” in assessing its conduct for tortious behavior.9
State PUC regulations constraining the actions of utilities subject to PUC jurisdiction, therefore,
should be the first place an advocate should look to when seeking protections for customers of
unregulated RECs as well. These regulations should be invoked because the existence of PUC
regulations on point will strengthen the arguments raised under other applicable consumer
protection laws, and demonstrate the reasonableness of a consumer’s request for relief. They
should be invoked also because, in the event that no other common-law, statutory, or
constitutional protection is available, numerous methods exist, as summarized immediately
above, to import the PUC regulation into the laws constraining REC activities. If a specific
activity is not addressed by the common law or a specific consumer law or a specific consumer
protection statute, the specific language of the PUC regulations may nonetheless be applicable to
the REC.
TRADE CODES AND THE UNIFORM COMMERCIAL CODE
The UCC can be used to import the rules and regulations of the state PUC into the governance of
REC customer service practices. The contract between an REC and its customers “includes that
part of their bargain that may be found in. . . usage of trade. . . . These sources are relevant not
only to the interpretation of express contract terms, but may themselves constitute terms.”
(emphasis added).10
The admissibility of usage of trade flows from the fact that there is a “justifiable expectation that
[the usage of trade] will be observed.”11 As the Ninth Circuit stated, “A party is always held to
conduct generally observed by members of his chosen trade because the other party is justified in
so assuming unless he indicates otherwise.”12 In other words, when an electric customer enters
into a contractual agreement with an REC,
The “agreement”.. . is not just the stark words of [the contract], but is those words
as construed in the commercial setting in which they arose and were used. The
course of dealing and trade usage supplement, qualify and explain the meaning of
the basic standard terms.13
In such a situation, it matters not whether the parties to the contract expressly negotiated the
limitation of the usage trade.14 A party is bound so long as he knew or should have known of the
usage.15
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The role of usage of trade is to “fill gaps” in the written agreement between the two parties to the
contract.16 The UCC rejects “any assumption that because a writing has been worked out which
is final on some matters, it is to be taken as including all the matters agreed upon.”17 Instead,
contracts are to be read “on the assumption that . . . the usage trade were taken for granted when
the document was phased. Unless carefully negated, they have become an element of the
meaning of the words.18 The theory is that “where a contract is made as to a matter about which
there is a well-established custom, the same is understood as forming a part of the contract.”19
UCC Section 1-205(2) defines “usage of trade” as follows:
A usage of trade is any practice or method of dealing having such regularity of
observance in a place, Vocation or trade as to justify an expectation that it will be
observed with respect to the transaction in question.20
There is no need for the usage of trade to be universal, so long as there is a “regularity of
observance.”21 Indeed the usage is binding if “currently observed by a great majority of decent
dealers, even though dissidents ready to cut corners do not agree.”22 The “regularity” need not be
established with mathematical precision.23 It must simply be “so generally known that the parties
may be presumed to have known it.”24 There must be a dominant pattern [that] has been fairly
evidenced.”25A usage of trade includes “any practice or method of dealing”26
The REC need not even be aware of the usage of trade in order for that usage to be binding.27
Such a usage is binding “if it is a usage of the vocation or trade in which the parties are engaged
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or is a usage of which the parties are or should be aware” (emphasis added).28 If a practice is
“widespread and general in its scope and application,” knowledge of it is to be imputed to the
REC.29 However, the party sought to be bound by the trade usage must be in “a position to know
of that usage.”30
Usage of trade may add express terms to the contract agreement between the REC and its
customers. They may:
Import an additional term imposing a duty on one party to give a notice to the
other in a given situation, even though the express agreement is silent on the
matter. Or they may impose a duty on one party to seek a given remedy within a
given time period, even though the express agreement is silent on remedies.31
A particular usage of trade, if demonstrated, “would be sufficient to supplement the terms of the
agreement between both parties.”32 As stated by a New Mexico court of appeals, “evidence as to
usage of trade is admissible in construing a written contract (whether or not the language is
ambiguous) to add to, subtract from or qualify the terms of the agreement or to explain their
meaning. . . . “33
In regard to utility customer service practices, particularly, one important twist with the use of
the “usage of trade” doctrine is the impact of the existence of “trade codes.” Proof of a “trade
code” may establish a usage of trade.34 Written rules or “laws” might be proof of “customs”
even if not binding on the court.35
Government agency regulations may be construed to establish such a trade code. For example,
Federal Trade Commission (FTC) regulations, if otherwise applicable, could be relied upon to
establish a trade code binding upon merchants.36 The Occupational Safety and Health
Administration (OSHA) regulations also are “evidence of the custom in the construction
industry.”37
28
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In this respect, the use of OSHA regulations is instructive. Even if not binding on a court in any
particular situation, OSHA standards have been found to be a “guide for the determination of
standards of care.”38 The use of OSHA standards in this respect has been within the context of
establishing standards of care in tort litigation. However, the distinction between reliance on
usage of trade to establish a standard of care for tort purposes, and reliance on that same usage of
trade to imply a contract term incorporating the standard of care, is almost nonexistent.
Therefore in these circumstances, and particularly for “public service corporations” (which
include RECs), the tort cases provide valuable guides to contract claims.
Moreover, it is not determinative that the regulation has not been established for the precise class
before the court. Thus, the fact that the state PUC regulations have been established to govern
the conduct of investor-owned utilities does not make them irrelevant to determining a usage of
trade to govern the conduct of RECs as well.39 As the court stated in Dunn v. Brimer, “[w]here
the statute does set up standard precautions, although not only for the protection of a different
class of persons, or the prevention of distinct risk, this may be a relevant fact, having a proper
bearing upon the conduct of a reasonable man under the circumstances. . . . “40 Whether by a
trade code or otherwise, the person seeking to invoke the usage of trade has the burden of
proving it.41 Through the usage of trade doctrine, certain responsibilities, that might not
otherwise be imposed through specific applications of common law principles, can be placed on
RECs.
Regularity in meter reading is one such example. Usage of trade may well establish that an REC
may not rely upon repeated estimates of meter readings, as opposed to actual readings. If a
substantial “makeup bill” arises as a consequence of repeated prior underestimates, the REC may
be required to offer an installment payment plan for that bill.
Makeup bills for underpayment attributed to slow meters is a second type of billing situation that
can be limited by reference to standard operating procedures established by usage of trade.
These procedures might limit the amount of back-billing that is permitted, as well as create a
right to enter into a payment plan of a length at least equal to the number of months over which
the back-bill accrued.
Deferral of service disconnections in the event of medical emergencies is a third example of a
trade practice that may be implied in the contract between an REC and its customers based on
38
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usage of trade. Deferrals of 30, 60, 90 or more days in the event of the existence of a medical
emergency could be sought.
Prohibition of disconnections “after hours,” on weekends, or on holidays is a fourth example of a
provision that might be read into an REC contract based on usage of trade. This prohibition is
universal, or nearly so, within the public utility industry.
Protection from winter shutoff is another example of contract terms that could be implied as a
usage of trade. While specific protections may be left to the court to determine, it is not
necessary to establish the usage of trade with mathematical precision; a consumer is entitled, at
least, to the minimum protections available in the trade.42
Imposing statutes of limitations is another example of a contract term that could be implied on
the basis of usage of trade. Particularly in light of the equitable basis for statutes of limitations,43
looking to PUC regulations that might have established such a period of repose for utility debt
collection efforts would be reasonable.
Determining the entire scope of the customer service regulations that might be imputed to
contracts between RECs and their customers based on the usage of trade is, of course, quite
impossible. The conclusion must be simply that, even when RECs are not subject to PUC
regulations, the regulations, as well as the utility behavior that is prompted by those regulations,
are nonetheless relevant to establishing the duties of the REC. Such regulations may establish
specific terms of the contract between an REC and its customers through the application of UCC
section 1-205.
PUC REGULATIONS AND THE UCC STANDARDS OF “GOOD FAITH”
The PUC regulations, which codify universally accepted regulatory standards regarding investorowned utilities, may be relevant also in establishing the standards for assessing REC actions
through the requirement that all merchants abide by reasonable commercial standards in the
conduct of their affairs. In this regard, while the PUC regulations would not be directly
applicable to the REC, they would be evidence of what “reasonable commercial standards”
might be.
A fundamental policy of the UCC is that all parties must act in good faith. Good faith has been
called “the single most important concept intertwined throughout the entire Code.”44 As one
42
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aspect of the equitable conscience of the UCC, it authorizes a court to police the transaction for
unreasonableness and to reach a decision based as much on equities as on the written agreement.
UCC section 1-203 provides that “[e]very contract or duty within this Act impose an obligation
of good faith in its performance or enforcement.”45 For all parties, good faith, as defined in
section 1-201 (19), requires a subjective “honesty in fact in the conduct or transaction
concerned.”46
Merchants, however, are held to a higher standard. Section 2-103 provides that “’[g]ood faith’ in
the case of a merchant means honesty in fact and the observance of reasonable commercial
standards of fair dealing in the trade.”47 Indeed, comment 19 to section 1-201 explains that
“wherever a merchant appears in the case, an inquiry [by the court] . . . .is necessary to determine
his good faith.”48 Merchants must perform their obligations within the spirit as well as the letter
of the contract and the law.
The key question, however, is whether a consumer has an independent cause of action for a
merchant’s failure to observe reasonable commercial standards of fair dealing. The courts differ
on this issue. Some courts have held expressly that a seller may not be sued for failure to act in
good faith.49 Under this view, the principle of good faith helps merely to define the standard for
executing other obligations, such as warranties and remedies. Without an independent claim, a
seller’s bad faith in a sales transaction may escape UCC redress.
On the other hand, some courts have found an independent cause of action for breach of the
“good faith” duty.50 Section 1-106(2) expressly provides that “[a]ny right or obligation declared
by this Act is enforceable by action unless the provision declaring it specifies a different and
limited effect.”51 Furthermore, both comment 3 to section 2-314 and comment 4 to section 2-313
rely on good faith to establish independent obligations of a seller—the former to disclose known
defects, the latter to set contractual obligations commensurate with price.52 An independent
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contractual “good faith” obligation is consistent with the common law in at least some
jurisdictions.53
It is reasonable to raise standards of conduct established by PUC regulations as a measure of the
reasonable commercial standards to be observed by RECs. Whether these standards can, by
themselves, serve as a cause of action will depend upon the laws of each state.
PUC REGULATIONS AND UDAP “UNFAIRNESS”
A majority of UDAP statutes prohibit “unfair practices.”54 The classic definition of unfairness is
derived from the U.S. Supreme Court’s “S. & H. decision.”55 In that case, the necessary elements
of “unfairness” were articulated to be as follows:
¾ Whether the practice offends public policy; whether it is within the penumbra of
some common-law, statutory, or other “established concept” of unfairness;
¾ Whether the practice is immoral, unethical, oppressive, or unscrupulous; and
¾ Whether the practice causes substantial injury to consumers.56
Under this standard, existing PUC regulations could well serve as an “established concept of
unfairness” even though the REC is not directly subject to PUC regulations.57 A REC practice
should be found to be “unfair” particularly when it violates PUC regulations, is oppressive, and
causes substantial injury. And, in analyzing the unfairness concept, it is always important to
keep in mind the monopoly enjoyed by the REC.58 This status makes the REC’s practices
particularly oppressive and capable of causing injury; consumers have no alternative place to
turn for energy.
More recently, the FTC and some states have enacted a modified unfairness definition blending
three elements: (1) substantial consumer injury, (2) not outweighed by benefits to competition,
and (3) which consumers cannot reasonably avoid.59 Because of an REC’s monoploy position, it
should not be difficult for consumers to meet the “reasonably avoid” standard. Moreover, it will
be relatively easy to demonstrate that there are no countervailing benefits to competition. The
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issue will thus boil down to whether substantial consumer injury arises because of the REC’s
practice.
A person seeking to challenge a particular REC practice can thus seek to have declared “unfair”
even those REC practices that are not specifically proscribed by state or federal statute, or by the
common law. Is it unfair to disconnect service if there is a medical emergency? Is it unfair to
refuse to offer adequate deferred payment plans? Is it unfair to disconnect service after 4:00 p.m.
on Fridays, on weekends, or on holidays? Is it unfair to disconnect heating service in the middle
of winter?
PUC REGULATIONS AND TORTIOUS BREACH OF THE DUTY OF CARE
When faced with an unregulated REC’s collection activities that would have been unlawful had
that REC been subject to regulation, the existence of certain state PUC shutoff regulations can be
used as evidence of the proper standard of care60 in a tort action.61 This argument would posit
that the state regulations set out an industry standard reflecting the proper duty of care.62
The argument is based upon the legal reasoning that, for regulated utilities, the disconnection of
service in violation of state statute or administrative regulation63 is negligence per se.64 This
reasoning stems from Martin v. Herzog,65 in which New York’s highest court held that violation
of a statute setting highway safety standards was negligence per se. According to the court,
“[n]o license should have been conceded to the triers of fact to find it anything else.”66 The court
reasoned that “to omit, willfully or heedlessly, the safeguards prescribed by law for the benefit of
60
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another that he may be preserved in life or limb, is to fall short of the standard of diligence to
which those in organized society are under a duty to conform,”67 In such a situation, the debate
as to whether the prescribed safeguards are reasonably necessary is ended by legislative fiat. The
above New York holding has been adopted by the Restatement of Torts68 and is clearly the
majority rule in this country.69
The advantage of arguing that violation of shutoff regulations is evidence of negligence is that it
eliminates the need to establish independently the standard of care by which to determine
whether negligence occurred.70 If there is no question of whether the REC did, in fact, violate the
prerequisites to a utility shutoff, the issue of negligence will be more easily resolved. What has
happened is that the entity prescribing the prerequisite—whether it be the legislature or the state
utility commission—has already performed the function of establishing the proper standard of
care.
CONCLUSION
The assumption at the beginning of this article was that because REC’s are exempt from the
jurisdiction of state PUCs, the regulations promulgated by such commissions were not applicable
to actions seeking customer service protection for REC member-consumers. As we have seen,
that assumption is clearly wrong. While perhaps not directly applicable as an extension of PUC
jurisdiction, state PUC regulations are quite useful in establishing appropriate protections for
REC customers.
State PUC regulations can be useful in controlling REC actions because they (1) can be imported
as implied contract terms under UCC “usage of trade” or “trade code” provisions; (2) set the
benchmark for “reasonable commercial standards” under the UCC’s “good faith” provisions for
merchants; (3) set the standard of care for determining whether an REC has acted “reasonably,”
in assessing its conduct for tortious behavior; and (4) set the standard of fairness for determining
whether an REC has violated its state UDAP statute. They should be pleaded and used
accordingly.
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